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I. INTRaXX:TICN

1. This MeJlWaodJp Opinion and Qn1er /ThirQ Rcp>¢ and orner/'Ihird
Further' Notice of PrQ;?oseci Rule MakiDJ ('lbird &gn1:/'l'bird· Notice) resolves
and in sana cases, reconsiders, a rnmt:ler of outstanding issues and solicits
further ccmnent on other issues fundamentf to inplE!ltlmtation of advanced
television (AT'J) service in this country. This proceeding was initiated in

1 ATV refers to any television technology that provides inproved audio
and videO quality or enhances the current television broadcast system. The
existing broadcasting system is referred to as NTSC, after the National
Television Systems Carmittee, an industry group established in 1940 to develop
technical standards for television broadcasts. The generic term "AT'/"
includes High Definition Television (HD'lV) systems. HDTV systems aim to
offer approximately twice the vertical and horizontal resolution of NTSC
receivers and to provide picture quality approaching that of 35 mn film and
audio quality equal to that of compact discs.

While the issues are obviously interrelated, we have indicated
throughout this decision where we are making decisions arising fran
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July 1987,2 and in 5epteober 1987 we established· the Advisory Ccmnittee on
Advanced Television sez:vice (Advisory ~ttee) to advise us on the technical
and public policy issues concerning AN.

2. we have previously decided that an AN system that transmits the
increased information of an AT'V signal in a separate 6 MHz channel independent
fran an existing NTSC channel will ~lOW for ATV introduction in the roost
non-disruptive and efficient marmer. we also decided in the second
Report/Further Notice to limit initial eligibility for AT'V frequencies to
existing broadcasters, to adopt a two-year deadline for broadcasters to awly
initially for a paired ATV channel, and a three-year deadline for
construction of an ATV facility once assigned. we also sought ce:xtlrent on a
I1UITt:ler of issues, including proposals to establish a finn date for AN
conversion of 15 years fran either selection of an AN system or the date a
Table of ATV Allotnents is effective, whichever is later, and to review, in
1998, the propriety of any conversion date we will have set. Aiso, we
solicited cagnent on various proposals for inplerrentation of a simulcasting
requirement.

reconsideration petitions, final decisions based on carrnents received in
response to Second FeIj;lort and Qrder/Further Notice of Proposed Rule Making,
7 FCC Red 3340 (1992) (second RePort/Further Notice), or asking for additional
carrnent on further questions to be decided. we will issue a codification of
the AN rules we adopt or toodify herein, with awropriate effective dates, at
a later stage in this proceeding.

2 Notice of Inquiry, 2 FCC Red 5125 (1987) (First Inquiry). see aJ,so
Tentative Decision arx:l Further Notig:! of W 11 ry, 3 FCC Red 6520 (1988)
(second In£uizy), First Rcp>rt and Qrri'r, 5 FCC Red 5627 (1990) (First Qrder),

Notice of Proposed Me Making, 6 FCC Red 7024 (1991) (Notice), second
Report/Further Notice, ~, and second Further Notice of Proposed Rule
Making, FCC 92-332 (released Aug. 14, 1992) (Second Further Notice) .

For a fuller description of the history of this proceed.ing, .a=
second Inquiry, 3 FCC Red at 6521-6523 & n. 15. see also Notice, 6~ Red at
7024.

3 The Advisory camdttee has established three subcarmittees--tbe
Planning SUbcarmi.ttee (PS), Systems SUbccmni.ttee (55), and Inplerrentation
Stibcorrmittee (IS) --which are organized into various working parties (WP). The
working parties frequently referred to herein will be designated as follows:
Planning SUbcamdttee WOrking Party 5 (PSWP5), Systems SUbcarmittee Working
Party 3 (SSWl?3), and Inplerrentation SUbcarmittee Working Party 2 (ISWP2).

4 FirstQrdfW, 5 FCC Red at 5627-29.

5 we received 36 carrnents, seven reply carrnents, and several infonnal
cemrents and reply caments, as well as six petitions for reconsideration
and/or Clarification following the second Report/Further Notice, two
oppositions to the petitions for reconsideration and/or clarification, five
pleadings supporting or cc:mnenting on the petitions for reconsideration and/or

3
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3. Among the preliminary decisions we make today, we are granting
existing broadcasters three years fran the effective date of ATV system
selection or an ATV Allotment Table, whichever is later, in which they
exclusively may awly for a preferred or "set-aside" ATV channel, and a total
of six years both to awly for and to construct an ATV facility (so ~t the
earlier broadcasters awly, the longer they will have to construct). we are
also allowing broadcasters seven years fran the effective date of ATV system
selection or an ATV Allotment Table, whichever is later, in which to irrplement
50 percent si.rm.llcasting on paired NTSC-ATV stations, and nine years fran that
same start date to irrplement 100 percent si.rm.llcasting. In ad:lition,
broadcast,rs !lUst convert wholly to ATV (and to cease broadcasting in NTSC) in
15 years. These periods were chosen to encourage the t.i.Irely and orderly
introduction of ATV without disrupting established sezvice or irrposing undue
risks or costs on broadcasters or the public. The scheduled milestones
represent a balancing of many interests and factors and, of necessity, rely on
projections regarding the acceptance of ATV by the public and the availability
of ATV equiprent and programs. Because actual develOptents may depart fran
our projections, we also have adopted a timetable for the review of
infonnation relating to these time periods. Assuning that we adopt. an ATV
standard and a table of ATV allotments by late 1993, the review of the
indicated deadlines would be ccmpleted by these dates:

1993 -- Review of awlication and construction deadlines

clarification, and two replies to the OfPOsitions. Pleadings filed after the
July 17, 1992, deadline for carments and the August 17, 1992 deadline for
reply carments have been treated as infonnal carments and infonnal reply
ccmrents respectively. we list the parties filing these pleadings and the
al:i>reviations we use for them in~ A. The SInall Business
Mninistration (SBA) filed a motion for leave to file ccmrents out of time.
In light of SBA's role as roonitor of agency carpliance with statutory
regulatory flexibility requirements, .a= 5 U.S.C. § 612, and the irrportant
insights it can offer in this capacity, we grant this motion.

For the convenience of interested parties, unpublished documents to
which we refer are listed in Awendix D. These documents have been made part
o~ the docket and are available in the carmi.ssion's public reference room.
COpies are also available, for a fee, fran the carmi.ssion's independent
contractor, Downtown Copy Center, 1114-21st Street NW, Washington, D.C.
20036, (202) 632-1422.

6 we sanetimes refer herein to the ad:litional 6 MHz Channel winch
existing broadcasters will be awarded on an interim basis for the transition
to ATV as the "conversion Channell! and to the 6 MHz channel they will be
required to surrender at the point of full conversion as the "reversion
Channell! . second Report/Further Notice, 7 FCC Red at 3343.

7 we will issue a codification of theATV rules we adopt. herein, with
awropriate effective dates, at a later point in this proceeding.
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1996 -- Review of construction deadline

1999 -- Review of siJm.llcast and conversion deadlines

2002 -- Review of siJm.llcast and conversion deadlines

2008 -- Review of conversion deadline

4. At the 8R'rq>riate time, we will issue a notice asking for factual
infonnation and specific data related to the period or deadline undergoing
review. Based on the infonnation received, we will then decide what, if any,
adjustments should be made. Recognizing that many inportant decisions will be
made by the public and various segnents of the television industry with the
adopted dates in mind, we caution all parties that we will not make any
changes without substantial justification. This adoption of specific dates
and periods will lend the degree of certainty necessary for parties to coomit
to an undertaking of this magnitude, while a schedule for review will permit
the governrcent and industry to adapt to unforeseen circumstances warranting
IOOdification of this schedule.

5. On the basis of petitions for reconsideration or clarification of
the second Report/Further Notice, we make the following decisions:

o we reconsider in part our decision regarding the awlication and
construction period. As a preliminary matter, we extend the application
deadline to three years after the time that an AN Allotrre'lt Table or an A'I.V
standard is effective, whichever is later, and pennit a total of six years for
both awlication and construction to be carpleted. we provide for further
review of this presurrptive schedule.

o we decline to IOOdify our policy regarding the secondary status of low
power television service stations and further decline to restrict carpetition
for A'I.V licenses beyond our three-year initial eligibility restriction in
order to favor these LP'lV and translator stations.

o we adhere to our decision that a finn date for conversion for all
broadcasters Im.1st be established. we find premature a request for waivers of
our conversion policy for awlicants proposing to build both NTSC and A'I.V
facilities in an area with low AN receiver penetration that is unserved by a
nonCOOl'lercial station.

o we adhere to our dete:rmination that a 100 percent si.nu.l1.casting requirement
should be adopted at the earliest awropriate time.

6. On the basis of the corrrrents and replies received in resPonse to
the 5econd J3ep0rt/Further Notice, we take the following actions:

o we reiterate our decision to limit initial eligibility for AN frequencies
to "existing broadcasters." In the event of spectrum shortfall, we will rank
initially eligible Parties on the basis of their state of operation and
construction.

5
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o we terrporarily suspend the dual network rule during the transition period
to permit networks to give their affiliates a second feed forATV, and
provide for review of this terrporary suspension in 1999.

o we decline on procedural grounds to consider the question of the
appropriate use for the reversion spectrum that we will reclaim at the time of
full conversion to AN.

o we defer our decision on an assignrrent methodology until we have
determined the approach that we will use for allotting ATV channels.

o we agree to create a nonCCll'lrercial rese%Ve of AN spectrum.

o we decline at this time to mandate low power television service conversion
to ATV by a certain date.

o we adopt, as a preliminary decision, a deadline for conversion that is 15
years fran the effective date of AN system selection or a final Table of ATV
Allotments, whichever is later. we clarify that, in general, broadcasters
that do not convert to AN will have to cease broadcasting in NTSC at the
final conversion date.

o we decline to adopt production standards for AN.

o we adopt, as a preliminary matter, a 50 percent sinlllcasting requirement,
to be inposed one year after the six-year awlication/construction period
ends, and a 100 percent simulcasting requirement to be inposed three years
after the application/construction period closes.

o we define simulcasting as the broadcast on the NTSC channel of the same
basic material broadcast on the AN channel, excluding ccmnercials and
prcrnotions, within 24-hours. we will not permit the use of the AN channel of
an AN-NTSC pair for subscription services.

o we decline to take further action with respect to patent licensing.

o We endorse the Advanced Television Systems Ccxrmittee's plan for
c:iocurlentation of technical specifications once an ATV standard is selected.

0' we encourage the efforts of the Advisory Ccxrmittee to address any new
audio developrents and decline to intervene at this stage .

. 0 We direct the Advisory Ccxrmittee to roonitor developnents in COded
Orthogonal Frequency Division Multiplex technology, and to report to us as
appropriate. we defer consideration of the potential use of Im.1ltiple low
power transmitters with proponent ATV systems until the Advisory camdttee has
coopleted its study of this issue.

7. We also seek ccmrent on the following issues:

o we seek cacment on whether a renewal challenger should be permitted to
file a supplerrental awlication for the AN channel which would be contingent
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upon the grant of the challenger's NTSC aR'lication. we also· seek cooment on
whether that contingent ATV awlication should not be subject to a second
carparative hearing.

o we seek cooment on whether some additional measure of relief or further
action should be taken on behalf of noncamercial stations with respect to
the presunptive six-year awlication/construction deadline.

o we seek cooment on our proposal to assign an existing broadcaster's ATV
channel the sarre call sign as its NTSC channel, with the addition of an
appropriate two-letter suffix.

o we seek cooment on whether there is any necessity to exercise our
authority under the All Channel Receiver Act to require manufacturers to
produce receivers capable of both NTSC and ATV reception and on what the cost
to conSUIOOrs of such a requirenent would be.

o we seek cooment on whether future advances in technology that are
coopatible with any ATV standard selected should be permitted on the
conversion channel.

o we seek cooment on whether to pennit the use of AN channels fOr ancillary
purposes in a manner similar to what is now pennitted on NTSC.

II • ELIGIBILITY

A. Initial Eligibility

1. Initial Restriction to "Existing Broadcasters": Background/Report and
Order

8 . The 5ecand 9rder!Further Notice limited initial eligibility for ATV
frequencies to existing broadcasters. Included in the class of initially
eligible parties are: (1) all full-service television broadcast station
licensees; (2) permittees authorized as of the date of adoption of the Notice
(October 24, 1991); and (3) all parties with awlications for a construction
pennit on file as of OctOOer 24, 1991, who are ultimately awarded full-service
television broadcast station licenses. 8 we previously stated rveral reasons
for limiting initial ATV eligibility to existing broadcasters. No parties

8 second Report/Further Notice, 7 FCC Red at 3343. For the sake of
. brevity, we sanetines refer to this class of initially eligible pax:ties as

"existing broadcasters."

9 8econd: Order/Further Notice, 7 FCC Red at 3342-43. we continue to
believe that these eligibility standards are consistent with the united States
SUprerce Court's decision in Ashbacker Radio CoXP. y. FCC, 326 u.s. 327 (1945)
and united States y. Storer Broadcasting Co., 351 u.s. 192 (1956). ~ second
Report/Further Notice, 7 FCC Red at 3342-43; Notice, 6 FCC Red at 7025. The
several reasons noted above and throughout this proceeding for limiting
initial eligibility clearly meet the requirement that an agency have an

7



petition for reconsideration of our decision to limit initial eligibility.10 '-

9. In addition, as proposed, after initial assigments are made, we will
assign remaining A1.V set-side channels to parties who apply after october 24,
1991 for Nl'SC facilities and who are authorized to construct in the interim
period before initial A1.V assignments are made. 11 we defer a decision on the
manner by which we will pennit these parties to awly for AN channels until
we have reached a decision on the assi~t methodology awlicable to the
class of initially eligible broadcasters. we also observe that these parties

"adequate" basis for limiting Ashbacker rights through rules. Altamont Gas
TransmissiQn Co. v. E'EEC, No. 91-1084, slip op. at 5 (D.C. Cir. June 9, 1992).
Moreover, to the extent the "coopelling" basis test set forth in Aeronautical
RadiQ, Inc. y. FCC, 928 F. 2d 428 (D.C. Cir. 1991), is correct and applicable
here, we alsQ believe this restriction rreets that standard as well.

10 several parties support this decision. ErA/AN cemnittee caments at
ii, 3; Nl'IA Catments at 7 n.5. NCTA, who does not petition for
reconsideration on this issue, nonetheless questions Qur decision tQ include
pennittees and awlicants who do not have the same experience that existing
broadcasters do in the class Qf initially eligible existing broadcasters.
NCTA caments at 14-15 n.l6. In including pennittees and applicants, we avoid
depriving parties who invested in television broadcasting before they had
clear notice of Qur intent to phase out NI'SC broadcasting at a future date,
and to cease pennitting broadcasts in Nl'SC. Parties applying fQr NI'SC
channels after the date of the Notice have done SQ with clear fQrewaming that
they may not be pennitted to cQntinue in N1'SC at sane future point, and may
not be able tQ obtain an ATV channel tQ continue broadcasting after that
point. a. Fopml1atian of PQlicies and Rules Relating to Broadcast Renewal
1WPlicants, Gatpeting Atplicants, and Other PArticipants to the Cooparatiye
Renewal Process and to the Prevention of Ablses of the Renewal Proces§, 4 FCC
Red 4780, 4788 (1989), mcon. cxanted, in part on other grounds, 5 FCC Red 3902
(1990) (certain pending awlications excepted fran new rules to protect
reliance interests). Moreover, in the event that there should be insufficient
spectrum to accOI'ClOOdate all initially eligible parties, we explain just below
that we will afford priorities among JDeI'lt)ers of this class based on their
level of construction and operation.

11 This group includes (1) parties ultimately awarded a construction
permit based on an allotment petition pending as of the date october 24, 1991,
regardless Qf whether or not the pennittee had filed the original allotment
petition; (2) parties awarded waivers of the current freeze on television
broadcast applications in major markets and who are subsequently awarded an
Nl'SC authorization; and (3) any other parties authorized to construct NI'SC
facilities in the interim period after octooer 24, 1991. second RePort/further
Notice, 7 FCC Red at 3344. we received no Cat'lrents in response to this
proposal. we observe that, as previously stated, once initial AN assigrJ'leI'lts
are made, we will cease issuing new NTSC licenses. second Report/Further
Notice, 7 FCC Red at 3353.

12 ~ J.nW sectiQn IV.
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are also free to petition for the adii.tion of an ATV allotment and to 8R>ly
for any such allotment prior to the close of the ATV 8R>lication period
limited to initially eligible broadcasters. With the exception of the
preference given parties who 8R>ly for and are awarded NTSC facilities after
OCtober 24, 1991, once the initial eligibility period has passed, the 13
cq::plication process will be open to all interested, qualified parties.

2. Ranking: Report and Order

10. several parties BURX>rt our proposal to rank initially eligible
parties in the event of spectrum shortfall in the following order: (1)
licensees and pennittees with constructed facilities having program test
authority; (2) other pennittees; (3) all parties with an awlication for
construction penni.t pendin:J as of October 24, 1991.14 we agree with Public
Television that ranking eligible parties in this fashion is consonant with
our treatment of ATV as an enhancement of existingb~t service and is
likely to expeditr the transition to the new technology. For reasons
previously given, 6 lE decline to afford specific types of fltll-service
broadcasters, such as q:Jerating public television stations, priority over
others in obtaining a second 6 MHz channel. We also agree with MSTV that lE
should decline to i~ initially eligible Ties on the basis of a stricter
financial showing, as one party suggests. NUle it is true that
financial criteria help insure speedy ATV inplementation by insuring that
8R>licantshave the fl.1OOs necessary to build in a timely fashion, f~ial
requirements are already a part of the broadcast 8R>lication process.
M:>reover, broadCast experience and the fact that a broadcaster has a
constructed, operational facility will also contribute to speedy ATV

13 second QrderlFurther Notice, 7 FCC Red at 3342, 3344-45.

14 Second RgpPrt/Fyrt,ber Notice, 7 FCC Red at 3343; Joint Broadcasters
Ccmnents at 16; Public Television Ccmnents at 10; ATSC Further Catments at 2;
MSTV Reply at iii, 6-7.

15 Public Television Ccmnents at 10.

16 second. Report/Further Notice, 7 FCC Red at 3343.

17 Public Television Cooments at ii, 11-12. Public Television does not
make this argument in its reconsideration petition. we ad%ess it for the
sake of coopleteness. In response to Joint Broadcasters' concems about the

.8R>ropriate inclusion of nonccmnercial vacant allotments in this group, we
adhere to the policies articulated in the secaxi Report/Fyrther Notice
conceming allotment of ATV channels to the noncarmercial reserve. 7 FCC Red
at 3350.

18 MSTV Reply at 7 n. 2.

19 Salvatierra carments at 1.

20 FCC FODn 301, section III.

9
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fnp1ementation. Use of our existing financial criteria, together with ranking
on the basis of level of construction aoo qleration, strikes a balance· between
the need for financial resources and the need for broadcast eXPerience in an
operational facility which best serves the p.1b1ic interest.21 - we also ..
clarify, at Brunson's suggestion, that pennittees included in the top-priority
group are those who have an operational facility at the tilDe AN aw1ications
are accepted for filing, ~, those pennittees with program test authority as
of that date. 22 we see no reason to exclude fran the first-priority group
broadcasters who in fact have constructed and operated facilities at the tine
AN applications are accepted. Thus, in the event of a spectIUn shortfall, we
will rank initially eligible parties in the following order: (1) licensees and
pennittees with program test authority as of the dateATV awlications are
accepted; (2) other pennittees; (3) parties with awlications for a
construction pennit pending as of october 24, 1991.

B. F.enewal Challenges: Reconsideration/Further Notice

11. The secagd BfQ2rtfFurther Notice stated that existing broadcasters
will be awarded an ad:iitional license for the AN conversion channel, in lieu
of treating the addition of an AN channel as a major modification. we
stated that we would not pennit an NTSC license to be transferred
independently of the associated AN license, or vice versa.23 we detennined
that an awlicant for an AN construction pemit would not be allowed to
retain priority eligibility status if its NTSC license is not renewed or is
revoked while its aw1ication is perxiing. If either the broadcaster's NTSC or
ATV license is revoked or. not renewed for cause, we will autanatica1ly revoke
the remaining license. M:>reover, we will cease issuing new NTSC licenses once
the ATV assignments to existing broadcasters are made. The ae<;anci
Report/Further Notice detemined that AN licenses will be subject to
carpeting applications filed dUring the aR;)ropriate renewal window. we
further decided that AN and NTSC licenses will be issued so that the license
periods ron concurrently.24

12. we tentatively agree with !\ttl that a party challenging the
renewal of an NTSC license should be penni.tted to file a suwlemental

21 we leave open the possibility of using financial requirements to
distinguish between those awlicants in the first-priority group in the case
of insufficient spectIUn to acca:rmodate even that group, a question we defer
until we decide on an allotment and an assignment methodology.

22 B.nIDson carments at 1-4. However, our cut-off date for those
aw1icants to be included in the lower-priority eligibility ranking remains
OCtober 24, 1991.

23 5ecoIl.d Report./E'urther Notice, 7 FCC Red at 3344. The second
Report/Further Notice also stated that we will permit a party awarded an AN
license not associated with an NTSC channel pair to broadcast on an assigned
AN charmel only ~, without an NTSC pair) . ,1s1.

24 Second Report. and Further Notice, 7 FCC Red at 3345.
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application for the AT'V channel which would be contingent upon the grant of
the challenger's Nl'SC application. we also tentatively agree that the
continaent AT'V application should not be subject ,to a second carparative
hearing~25 As stated previously, we do not intend to issue authorizations for
new Nl'SC channels after initial assigments are Iriade. we do propose, however,
to issue new Nl'SC authorizations for a party ~sfully cha1lerqing the
renewal of an incl.JItJent~ broadcaster, arx1 succeeding to substantially the
sane broadcast facility. These prqx>sals would awly to renewal challenges
filed prior to construction arx1 operation of an A'1V facility, where an A'1V
channel has been awarded or where an A'1V application is pending during the
period before AT'V assignments are made.

13. Earlier in this proceeding, we decided that it was iJIportant to
preserve existing Nl'SC service to the public during the transition to A'1V. 27

::~:~~a~~~lf>~c:=:t:O:~e~8ru:~ a
successful Nl'SC renewal challenger also to receive the paired A'1V channel
would further these policies by enabling the A'1V and Nl'SC channel pairs to
remain together. we agree with MS'lV, however, that the issues which NX:I
raises are cooplex enough to merit full notice and eament and we thus seek
cament on these tentative findings and proposals.29 Parties are also invited
to address the effect, if any, this proposal would have on our proposed A'1V
allotrnent/assigment. plan" which thus far is predicated on existing sites held
by existing broadcasters. ",0 we also seek carment on the criteria which should
be Part of any contingent A'1V application. Finally, we .seek cannent on
whether these sane policies should awly to renewal challenges filed after an
Nl'SC licensee has been awarded an A'1V license and its facility is operational,
-- J....e..a., where both channels of an A'1V/Nl'SC pair are on the air.

c. Dual Network Rule: Report and Order

14. The secarrl pegortfFurther Notice stated that we would suspend the

25 NX:I Reconsideration at 3. we tentatively agree with MS'lV, however,
that if a renewal challenger's Nl'SC awlication fails, its contingent A'lV
awlication would also fail. MSTV <:pposition at 5 n.2.

26 we would also authorize a new Nl'SC station to replace an existing
authorization where an inC1Jl't'bent' s NTSC license had been revoked.

27 First peport and Order, 5 FCC Red at 5628.

28 second ReportlFurther Notice, 7 FCC Red at 3355.

29 MS'lV <:pposition at 5. we decline to issue the clarifications of
these issues which NX:I requests until we have the benefit of such additional
carments. NX:I Reply at 3-4.

30 MS'lV cpposition at 6.
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television I'lUltiple ownership rules for ATV stations on a limited basis .31
Existing licensees that are awarded an adcii.tional ATV channel may hold both
theirNTSC and ATV li~, even though their signals overlap, and group
owners may hold both NTSC· and pairedATV channels, even though nationwide
ceilings may be exceeded, until the time of full conversion. The second
Report/Further Notice also proposed terrporary suspension of the dual network
rule during the transi§~on period topennit networks to give their affiliates
a second feed for ATV.

15. we agree with those comnenters who believe that limited suspens~sn
of the dual network rule is a necessary step in the irrplementation of ATV.
As we stated in the secarrl Report/Further Notice, networks. are likely to be
critical sources of ATV programning at the. outset of the ATV transition.
SUspension of the rule will·facilitate network wvolvement in ATV's
developnetlt and help hasten ATV irrplementation. 4 we will, however, require
that any second. feed transmitted by a network in a given coommity be destined

31 second Report/Further Notice, 7 :E'(X; Red at 3345. The television
tcn.tltiple ownership rules prohibit the award of licenses for TV broadcast
stations that result in an applicant· directly or indirectly owning or
controlling (1) two TV stations with overlapping grade B contours, (2) IOOre
than 14 television stations, or 12 stations which are not minority-controlled,
and (3) TV stations which have an aggregate national audience reach exceeding
30 percent, or which reach exceeds 25 percent and are not minority-controlled.
47 C.F .R. § 73.3555. .s= generally Notice of Prgposed Rule Making, Review of
the Cgrmission's Regulations Governing Television Broadcasting, t+I Docket 91­
221, 7 :E'(X; Red 4111, 4117-18 (Television Rulemaking) (1992) •

32 second Report/fUrther Notice, 7 FCC Red at 3345. The dual network
rule prohibits a network fran simultaneously operating IOOre than one network
of television stations in identical or overlapping geographical areas. 47
C.F.R. §73.658 (g).

33 ~,~, CapCities Corrmerits at 3-4; CBS carments at 2-4. .s= al.aQ
ATSC Further carments at 2; Joint Broadcasters Comnents at iv, 23 (also
favoring suspension of the dual network rule) .

34 second ReportlFurther Notice, 7 FCC Red at 3347. In irrplementing
ATV, stations are not required to convert all of their production facilities
to ATV by the construction deadline, but nerely to emit an ATV signal. second
Report/Further Notice, 7 FCC Red at 3347. Networks or other sources of pass­
through capability, requiring less than full studio plant conversion, have
been assumed to be one of the earliest ATV capabilities an affiliate station
will have. Darby Report at 8, 11, 15 (citing High Definition Television (PBS
Engineering Preliminary HD'lV Estimates) (Oct. 1990) (PBS Study) and A CBS
Work-in-Progress (Oct. 23, 1990, Preliminary Results) (CBS Study), which
asSURe pass-through capability to be the first step in ATV irrplementation) .
Thus, in order to facilitate the transition to ATV, permitting affiliates to
pass-through network ATV feeds appears essential.

12
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for a station broadcasting in the ATV roode. 35 We will also pennit a network
to send an ATV feed to a different licensee in the same ccmm.mity, where an
NTSC affiliate fails to apply for and/or construct an ATV facility within the
required time. Prohibiting a network fran feeding an AN signal to a second
affiliate for ATV in a cacrmmity where the NTSC affiliate has forfeited its
right to an ATV channel would deprive viewers in that ccmm.mity of one
network's ATV broadcast. It would also in'pede the transition to AT'V by
providing less incantive for consumers to purchase AN receivers. SEA
suggests that pe:cni.tting netwo~~ to send an AT'V feed to a separate station
will hann a network affiliate. As discussed J.Dt:.ki, hoWever, low receiver
penetration at the start of AT'V inplerrent.ation is likely to make ~N
advertising revenues relatively small coopared to NI'SC revenues. 3 Moreover,
should this for sane reason not prove true, and should ATV appear to be quite
lucrative fram the outset, it is likely that the network affiliate will be
motivated to izrplement AN and thus will not be subject to carpetition fran a
separate AN affiliate. If conditions change as AN izrplementation
progresses, we can~ awropriate adjustments to our policy at the time of
our periodic reviews. Accordingly, we terrp:>rarily suspend the dual network

35 we discuss whether to modify the technical restrictions placed on the
use of the conversion channel to permit other advanced uses corrpatible with
the ATV standard. we adopt 1..nW Section VI.E.

As several of the cClIl'lre11ters have noted, the application of the dual
network rule to rultiple NI'SC channels is being a.ct:Iressed in Teleyision
Rulemaking, 7 FCC Red. at 4117-18; CapCities carmants at 4-5; CBS cemnents at
5-6. Our decision herein is subject to modification depending on the outcane
of that proceeding.

36 SEA Comnents at 5-7. SEA also assumes that the "independent"
carrying the ATV network feed would be left without programning when the NTSC
affiliate ultimately converted to ATV. SEA carmants at 6-7. However, SEA
offers no factual suwort for its assurrption that such an independent would be
unable to find suitable substitute programning, or even that the network would
cease its relationship with such an "independent".

37 ~~ Section VII.

. 38 ~.inW section VI. C. In pennitting a network tv send an ATV feed
to a separate station in the sane market where the NI'SC affiliate has failed
to apply for or construct an ATV facility in the appropriate time frame, we
recognize that the NI'SC affiliate may in certain cases be able to apply for an
ATV allotrrent in the years following and ultimately be able to offer an ATV
channel to the public. In such cases, we will continue to permit a network to
affiliate with the separate ATV station. we believe that this approach will
provide an incentive for NTSC affiliates to construct ATV facilities as soon
as possible. Moreover, despite the existence of separate ATV and NI'SC
affiliates in a conmunity, the public likely would not be conpletely deprived
of the benefits of si:rro.llcast programning. It appears likely that the sarre ATV
network feed sent to NTSC/ATV station pairs would in all likelihood also be
sent to any separate ATV affiliate.

13
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rule in the circumstances above described until the tirle of full conversion.

III. APPLICATION AND <nlSTROCTIOO' PERIOO

A. General Application/Construction Deadlines : Reconsideration/Preli.mi.nary
Decision

16. Four parties ask us to reconsider or defer our decision to set a
deadline for existing broadcasters to awly for an ATV channel of two years
fran the tirle that an AN AllC>tm3nt Table or an AN standard is effective,
whichever is later, and a deadline for construction of an ATV station of three
years. Broadcasters failing to meet these deadlines would forfeit their
initial exclusive eligibility for a set-aside channel, ~ would still remain
eligible to apply for any ATV channel at any later date. Recognizing the
nurrerous concerns of the broadcast industry, we are adjusting on
reconsideration the application deadline fran a two-year to a three-year
period, and are providing for a total six-year awlication and construction
period canbined, so that a broadcaster applying early would have a
correspondingly longer period of tirle in which to construct an ATV facility.
we also schedule further reviews of this preliminary detennination. These
reviews will be conducted just prior to the start of the application period
(at the time an ATV standard or an ATV AllC>tm3nt Table is effective, whichever
is later), 40 and again at the close of the three-year awlication period.

17. The advent of AN raises a number of ilYplementation issues for
broadcasters. These issues include, for exanPle, raising the necessary
capital to invest in this new technology41 and. planning for the creation of a
new station delivering a new fonn of television, a task that in sane cases
will entail locating a new site for an ATV transmitter. 42 In consideration of
these factors, we believe it advisable to extend our application period fran

39 second RePortlFurther Notice, 7 Fa: Red at 3346. NAB, MSTV,
Diversified, and Public Television have petitioned for reconsideration of this
issue. several parties filed pleadings in S1JRX)rt of reconsideration. ~,

.e...s.a., Morgan M.n:phy Reconsideration Ccmnents, Freedan Reconsideration
Ccmnents, NASA :Reconsideration Cornnents. The CBS Catments suwort NASA's
Catments supporting the petitions for reconsideration. CBS Catments at 3
n. 6. In addition, several parties in their carments and reply cc:mrents
acXiress these issues. For the sake of catpleteness, we also consider
pleadings other than the reconsideration petitions.

40 second Report/Further Notice, 7 FCC Red at 3347.

41 MS'IV' Reconsideration at 14; MS'IV' Reconsideration Reply at 1-5;
Dart>y Report at v; Public Television Reconsideration at 16-17; NASA
Reconsideration Catments at 1-4; Morgan M.n:phy Reconsideration Catments at 2.

42 ~. MSTV Reconsideration at 15 n.17 (charmel specific
inplementation which requires a suitable site would be a problem in congested
areas) .

14



two to three years, as sone suggest. 43 This ~~ld ease the risks broadcasters
may face in investing in this new tedmology. It also will pemit
additional t~ for ATV' receivers to becane available before broadcasters are
on the air, 4 and permit more tirre f~~ professional equipnent to becane
available, should that be necessary. 6 This adjustment nevertheless continues

43 Morgan~y Reconsideration CCm'tElts at 2-3; NASA Reconsideration
COrrrrents at 4. we reiterate that our existing rules goveming extensions of
tirre should provide reasonable and effective relief in extenuating .
circumstances, including local zoning problems and difficulties in obtaining
an appropriate site. second Report/Further Notice, 7 FCC Red at 3347-48. we
also believe that these policies afford adequate relief for the local land use
and safety problems which SUtro claims nultiple tower q>erators face. SUtro
Ccmnents at 4. ~ aJ..sg FIT Reply at 2. M:>reover, to the extent adaptation
of such facilities for ATV would involve cooplex technical planning issues, as
Sutro claims, the additional year we permit for awlications and the awlying
a "sliding scale" awroach to construction times, discussed just below in this
Section, should provide sufficient time for resolution of such problems.
Sutro COIrrnents at 2-3.

44 MSTV'Reply at 15-16.

45 MSTV' Reply at 17. FCC Advisory caemi.ttee on Advanced Television
Service, Contribution to the Fifth Interim Report of the Inplementation
Subccmni.ttee from Working Party 2 on Transition Scenarios at 12 (Jan. 31,
1992) (ISWI?2 Fifth Interim Report) (receivers will be available two and a half
to three years after selection of a standard, with systEm proponents having a
six-to-nine""1'llOnth advantage; report states that these results are being
validated); J.D Fifth Interim Report of the FCC Advisory caemi.ttee on Advanced
Television Service, 19:1endix I (Mar. 24, 1992); Market Penetration of HD'1V,
Working Party Five Planning Subcommittee, Advisory Ccmni.ttee on Advanced
Television Service at 19-20 (June 20, 1992) (PSWP5 1992 Study) (most
optimistic projection is that critical unit for ATV' sets, the display, will be
available 18 months after system selection). The modifications we make to our
awlication/construction deadlines should satisfy the concerns of sane Parties
that receivers be available within the tirretable we establish. NAB
Reconsideration at 20; MSTV Reply at 17.

46 COntrary to NAB's concerns, studies of ISWP2 to date regarding
antennas and towers indicate that· with awropriate planning on the Part of
broadcasters, there is sufficient capacity within the transmitter/antenna
manUfacturing industry to meet broadcaster demand even within the five-year
application/construction period we initially established. NAB Reconsideration
at 17; FCC Advisory CCrnnittee on Advanced Television service, Inplenentation
Subcornnittee Working Party 2 on Transition Scenarios, Transmitter and Antenna
Manufacturer Survey, at 1 (Aug. 24, 1992) (ISWP2 Transmitter and Antenna
Manufacturer Survey). ISWP2, however, describes potential limitations on the
number of towers that can be built and antennas that can be installed, caused
by manpower shortages and seasonal delays. ISWP2 Transmitter and Antenna
Manufacturer Survey at 4-6. The modifications we make to our application and
construction deadlines should lessen the significance of such limitations.
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to safeauard against "warehousing" of valuable spectrum, a concem voiced by
one party. 47 Thus, on balance, we believe that this modification aligns our
deadlines IrOre closely with projections about the ATJ marketplace and
encourages productive developnent of the new AN technology.

18 . In addition, we will permit broadcasters awlying before the end of
the three-year awlication period to have the remainder of the awlication
period, as well as ~ subsequent three-year construction period, to build
their ATV facility. Upon reconsideration, we believe that we should
recognize the extra efforts of those pioneers who awly first for AN
channels, by peJ:mitting them a longer period to resolve any i.IN;;llementation
dif;ficulties that such early entry may pose for construction. 4"9 In effect,
construction deadlines will awly to existing broadcasters on a sliding scale,
with those awlying early having a longer portion of the six-year application/
construction·period to devote to construction of AT"! facilities. 50 This
modification should pennit those aWlying early additional time to cope with
any unforeseen problems that arise. It should also give group owners roore
flexibility to move 1JlB1"P)wer resources frem station to station, resulting in
econcmies for them. 51 It will also pennit broadcasters to take advantage of

M:>reover, we shall consider whether such limitations are likely to develop
when we review the irrplementation deadlines at the time we establish an AN
standard/Allotm3nt Table. At that point, we can gauge better how the
technical attributes of a system may affect these issues, as well as whether
manpower limitations cq::pea.r likely to develop. .s= generally Mem:>ranch.m by
Jules Cohen and Associates (June 19, 1990), J.D CBS Study, AR>endix A (new
tower requirements projected for ATV' believed to be exaggerated). Moreover,
existing rules provide for extensions of time for lack of available equipnent.
second Report/Further Notice, 7 FCC Red at 3347-48. In addition, we recognize
that ISWP2 is still surveying other types of professional equipnent
manufacturers. The results of that study can be factored into our
ilrplementation reviews.

47 Island Corrments at 6.

48 a. Diversified Reconsideration at 5 (construction deadlines should
be staggered in reverse order of awlication filings but also advocating that
initial awlication deadlines be staggered according to market size) .

49 ~ generally Ccmnents of S. Merrill weiss, Consultant (filed Dec.
20, 1991) (advocating sliding scale) .

50 we enphasize, however, that broadcasters must file an application for
an ATJ channel within the three-year awlication period, or else they will
forfeit their initial eligibility status.

51 NAB Reconsideration at 13; ISWP2 Fifth Interim Report at 5-6. In
addition, to the extent a lack of broadcast consultants develops, as sane
predict, ~ NAB Reconsideration at 12-13; MSTV'Reply at 19 n.10, this
additional flexibility should help ease any such shortage.
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econanies in equiprlent, to the extent such econatdes materialize over tirre. 52
we also believe that this schedule penni.ts ~te tirre for ATV programning
to becane available for broadcasters' use. 5 Contrary to sane Parties'
views,54 we now have adequate data upon which to base a preliminary
detennination of awlication and construction times.

19. In view of the significance of the initial steps in the transition
to ATV and their scheduling for broadcasters, we will review the suitability

52 The Darby Report projects considerable econanies resulting fran
declining professional equipnent costs for ATV. DaIby Report at iv. However,
it is unclear fran the study whether these include costs for antennas and
transmitters, which broadcasters would be required to purchase by the close of
the initial inplementation period, as well as for studio and production
equiprent, which are not subject to any regulatory deadlines. With respect to
the fonner category, there is evidence in the record that these costs may be
carparable to those for N'l'SC equivalent equipnent, even as an initial matter.
see discussion of antenna costs .J.!:lfm Section VII.B. Thus, the record as it
now stands does not SURX>rt parties' claims that the application/construction
deadlines would result in higher than necessary prices of equiprent needed to
cooply with this timetable. ~,~, NAB Reconsideration at 12-16, 21-22.
However, the modifications made herein to the awlication/construction
deadline would allow broadcasters to take advantage of any such econanies,
should they, contrary to our ~ctations, occur. we also observe that, if
the Darby Report is referring to the secood category of equiprent, including
studio and production equipnent, broadcasters are under no regulatory
requirements to inplement local production capacity by any deadline.
Moreover, assuming stations would want to have ATV studio and production
capability by the tine they are required to convert, the report does not
demonstrate that 15 years would be insufficient to pennit econanies to
develop. SUch econanies would occur, in fact, if different stations converted
their studio and prod1ction capabilities to ATV over time throughout the 15­
year conversion period. The developnent of those economies would, in tum,
ease the corresponding investment required of smaller (and possible later
converting) stations, for which some parties express particular concem. MSTV'
Reconsideration Reply at 5; MSTV'Reply at 15-16; NAB Reconsideration at 11­
12, 22.

53 Fa: Advisory Ccmnittee on Advanced Television Service, Inplementation
Stibccmnittee Working Party 2 on Transition Scenarios, Report on Survey
Regarding Software Availability at 1, 5 (Aug. 24, 1992) (ISWP2 Software
SUrvey) . .cf. PSWP5 1992 Study at 17-19 (cost of ATV programs no greater than

. film, although perfectionist efforts generated by detail possible in ATV' tend
to extend shooting time; ATV post-production results in savings over Nl'SC) ;
~~ Section VI.C (discussing ISWP2 Software Study projections of
availability of suitable ATV' progranming) .

54 ~,~, NAB Reconsideration at iii, 4, 26; MS'IV Reconsideration
at 2, 4.
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of these deadlines at the time of our periodic reviews. 55 we will review
both the three-year awlication and the overall six-year .
application/construction period deadline at the time an A'N standard or
Allotment Table is effective, whichever is later, and again review the overall
six-year deadline at the close of the awlication period. After a standard is
selected, we will be in a better position to jt1d;Je. factors relevant to initial
inplementation and expect to have the benefit of additional ~isory camd.ttee
reports on professional and consurcer availability and costs. At the tine of
our second review, at the close of the application period, we should be better
able to discem whether the projections upon which we have relied are likely
to be borne out in actual practice, and to make any necessary adjustments.
For exarrple, we should be able to assess factors such as the availability of
ATV receivers, and the interchangeability of ATV and N!'SC professional
equipnant, factors creating iIrplercentation incentives and econanies,
respectively, for broadcasters. we will also be able to evaluate our
application/construction deadlines in light of other infonnation relevant to
the construction process, ~, the transmission standard and the POwer levels
(and associated costs) for operating under that standard, 57 or the amount of
time it takes to develcp technical specifications for producing ggnsurrer and
professional equiptent coopatible with the A'IV standard adopted.

20. we decline to defer a jucbnent coocerning an awlication/
construction schedule, as sane urge. 59 These deadlines will assist in our
reclamation of the reversion channel by ensuring that broadcasters have an
operational second facility to which they can ultimately convert fully to
ATV. Although we recognize that sane stations are likely to be market leaders

55 we defer actiressing Parties' concems regarding the interrelationship
of the application period to assignments until we decide on an assignment
methodology . ~,~, MSTV Reconsideration at 11 n. 5. .s=.iDfm section
N.A.

56 ~~ note 46. In addition to expected reports fran I5W.I?2, S5W.I?3
is expected to produce reports on professional and consuner equiptent costs.
As is the case for modifications to our preliminary conversion and
simulcasting timetables, we will roodify our application/construction schedule
upon a substantial showing that such a change would further the public
interest. ~ i.Dfa sections VI .C, VII.A.

57 Freedom Reconsideration C<mnents at 7.

58 NAB Reconsideration at 19 (expressing concem that delay in
. developing technical specifications can hold up A'IV inplementation).. we note
in this respect that ATSC has already begun organizing industry groups for
this effort. ~ iDfm section VIII.

59 MSTV Reconsideration at ii, 1-3; NAB Reconsideration at i-ii, iv-v,
4, 26 (arguing for deferral of a decision on the construction period only) .
~~ NASA Reconsideration Cc:mnents at 4 (seeking deferral of a decision on
construction period only); MS'IV Reconsideration Reply at 6; Freedom
Reconsideration CoIl1Tents at 7; MS'IV Reply at 14.
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in the inplementation of AN under the schedule ~ adopt, 60 we continue to
believe such leadership may never emerge, at least in certain markets, unless
we establish a clear framework for the AN transition. In the absence of
deadlines for awlication and constroction, stations ~1 unduly delay AN
irrplementation .while waiting for others to roove ahead.

21. we also do not believe that preliminary establishnent of a six-year
period for awlication and construction, with built-in reviews before the
period actually begins to run, and again at the close of the awlication
period, will force broadcasters into premature or counterproductive
investment, as sane allege. 62 We adhere to our view that broadcasters need
anple notice. of the ATlJ iIrplementation time periods. z.t>reover, failure to
meet those t:i.IDe requirements will mean forfeiture of initial eligibility
status only. 63 Should it develop, contrary to our expectations, that
marketplace factors deter additional KJV investment in a given coom.mity
within the time periods we set out, it is unlikely that other parties would
awly for and construct an ATV facility in such an area. In such case, a
broadcaster would face little actual risk of being foreclosed fran the
q:portunity to convert at a later date to KJV on one of the set-aside
channels. on the other hand, should the marketplace favor investment, we see
no reason to foreclose other qualified parties fran awlying for an ATV
station and fran bringing this new technology to that comnunity in an
expeditious fashion if incumbents do not.

22. we also decline to leave detEmnination of initial awlication and
4constroction periods to individual broad=asters' decisions as sane suggest.6,

As suggested by Nl'IA, our initial eligibility restriction will protect
broadcasters fran unfettered coopetitioo. fran new entrants who might have a
strong econanic interest in speeding AT'V developnent and who would thereby
create pressure for broadcasters to keep pace. As NTIA suggests, a timetable
for ATV developnent substitutes for the market forces that would othel:wise
operate to speed ATV iIrplementation. 65· As sane of those who concur in our
initial decision to establish a five-year inplementation period state, such a
fixed period will encourage rapid developnent of ATV tr~~sion capability
and delivery of this new technology to the American public.

60 NAB Reconsideration at 10.

61 5econd &I;lort/Furtber Notice, 7 FCC Red at 3346.

62 MSN Reconsideration at 13, 14; MS'IV Reply at 14. .see.aJ.ag lW3A
Reconsideration Ccmnents at 2.

63 Second &I;lort/Furtber Notice, 7 FCC Red at 3346.

64 Brechner Ccmnents at 5; GHI carments at 4; Diversified
Reconsideration at 3.

65 NTIA COnm:mts at 11.

66 ~,~, ETA/A'IV Ccmnittee Carrnents at ii, 3-5.
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23. Contrary to NAB's claim, Advisory Ccmnittee reports anply SUWOrted
a five-year awlication/const~ctionperiod and, a fortiori, the modified six-
year period we now est,aish. ISWP2 projects total iJtplementation time,
fran "start to on-air", as ranging fran a mini.mJm of about one and a half
years, to a typical time of slightly over two years, if an existing tower is
used, and fran a mi.ninun of slightly under two years to a typical t~90f
slightly JIDre than three-and-a-half years if a new tower is required.
Broadcasters can therefore apply fgr and construct new ATV facilities within
the six-year .period we establish. 7 In addition, our existing policies on
granting extensions· will provide relief for extraordinary delays in obtaining
government approvals or resulting from litigation, responding to NAB's
concems on this point. 7

24. COntrary to MSN's position, we do not believe that the Darby
Report, ~ close analysis, necessarily conflicts with our iJtplementation
schedule. MS'IV stresses the Darby Report's projection of the costs per
station of iJtplementing full ATV capability, estimated at $10-12 million, over

67 NAB Reconsideration at 9-10, 14-21.

68 For ISWP2, II [s] tart to (0] n- [a] ir time is fran the station beginning
the inplementation process to the station being on the air with programning,"
in contrast to "CE' to [o]n-[a] ir time," which runs "fran issuance of the FCC
[c] onstruction [p] ennit to the station being on the air with prograrmdng."
ISWP2 Fifth· Interim Report at 9.

69 ISWP2 Fifth Interim Report at 9 (estimates for a "pass-through"
facility) .

70 MSTV states that the second Beoort.!Further Notice inproperly
inte:rpreted the CBS Study as finding that major markets will begin
construction five years after selection of an A'IV standard. MSTV states that
in fact the CBS Study made no assurcption as to the historical date that major
markets would first begin construction, but merely labeled that point Year 1.
MS'lV Reconsideration at 4. The Second Report!Further Notice and the Notice
upon which it was based, however, make no such explicit inte:rpretation. ~,

~, second Report!Further Notice, 7 FCC Red at 3354 n. 156; Notice, 6 FCC
Red at 7027 n. 33. We also observe that the Dcuby Report sutxnitted by MS'lV
states "that the CBS Study "hypothesizes that the largest 30 stations will
begin construction irrmedi.ately after the necessary regulatory standards are
defined and regulatory clearances are achieved. II Darby Report. at 12.

71 ~ generally. Second Report/further Notice, 7 FCC Red at 3347-48 &
nn 63-65; NAB Reconsideration at 14, 16-17; MS'lV Reply at 19 n.10. we thus
also decline to adopt an even more flexible awroach to granting extensions
for delays in obtaining local government approvals or to preerrpt local land
use controls, as Sutro asks. Sutro COJrmmts at 2-3.

72 MSTV Reconsideration Reply at 1-6.
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a five-year awlication/construction period.. 73 However, we are rere1~
requiring that a station emit an ATV signal by the end of six years. "Pass-

'~ through" of a network or other ATV signal source75 would substantially satisfy
our construction requirement. The Darl>y Peport estimates "pass-through" costs
at $1.5 million per station. It notes that the large portion of the total
$10-12 million figure is attributable to ATV functionality in ackiition to
pass-through capability. 76 That acXti.tional functionality may be phased in at
any t.irne. Thus, the estimated financial resources necessary to apply and
construct within the six-yea.r period. we now establish are considerably less
than the investment estimated for full studio and production facilities.

penet~;tionI;iTIY~l~~~=ya~r~=s~~~i~=t=~~~illbe
directly limited by the rate at which local television stations convert their
plant for ATV terrestrial transmission. 78 until a substantial nUI'l'ber of
broadcast stations are on the air, therefore, ATV penetration, and
consequently revenues fran ATV operations, may well be low. Allowing broadcast
stations to delay implementation, as MSTV suggests,79 will do nothing to
effectuate a constlm9r transition to ATV. Rather, such delay would act against
public interest goals of accaIPlishing a swift ATV transition, and against
b~r-s' goals of maximizing transitional revenues fran their ATV
channel. In this connection we expect that altemative media (possibly
including cable, VCR, DBS and carputers) will begin ATV implementation

73 MSTV Reconsideration Reply at 3. .s=,~, Darby Report at Table 6.

74 second RePortlFurther Notice, 7 Fa:: Red at 3347.

75 Other non-network signal sources would be used, for exarrple, by an
independent station.

76 Darby Report at i v.

77 Darby Report at 29-31. We carpare Darby's penetration scenario with
those of the Advisory Coomittee, .iDfm section VI.B.

78 PSWP5 1992 Study at iv.

79 MSTV Reconsideration Reply at 6.

80 Same Parties stress that other industry sectors, not subject to our
implementation deadlines, are likely to benefit fran broadcasters'
implementation of ATV. MSTV Reconsideration Reply at 1-5, 6-7; Darby Report
at 47. However, unlike the television broadcast industry, none of these
industries has been afforded the interim use of a valuable national resource,
a television broadcast channel, solely for the purpose of implementing ATV•
.s= generally First Inguixy, 2 FCC Red at 5125 (referring to MSTV petition
which initiated this proceeding) . we thus do not have the sane
responsibility to ensure spectrom efficiency with respect to these other
industries. Nevertheless, we expect that altemative media will Participate
early and fully in the transition to ATV. see discussion Section IX.A.
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prarptly, thereby exerting additional carpetitive pressures on broadcasters to
begin the transition to AN. We believe that this ~ation is reasonable,
based on the steps which both the Advisory carmi.ttee and this carmi.ssion have
taken S~ insw:e that our AN standard is eatpatible with these alternative
media, and in light of sane industries' participat~~ in the ATV standard
selection process ~ Advisory Corrmittee activities. In ad:li.tion, contrary
to sane requests,8 we adhere to our decision not to make ATV receiver
penetration a factor in granting indivi~l constIUction pennit extensions or
extending awlication/constIUction time. 4 As stated previously, we will take
into account any new data regarding AN receiver availability and projected
penetration rates at the time of our reviews of the awlication and
constIUction deadlines. In providing for this adjustment mechanism, we mean to
allay concerns, such as those raised. by MSTV, that broadcasters will be forced
to make in~S't:.m9nts that are premature and ill-suited to marketplace
realities.

26. we believe that the above IOOdifications are preferable to relaxing
the financial qualifications a television broadcast awlicant nust dsoonstrate
after awlying for an AN channel. NAB argues that relaxed financial
requiremen~s would pennit broadcasters to take better advantage of econanies
of scope. 8 However, our extension of the awlication period and the sliding

81 ~~ section IX; Second Report/Further Notice, 7 FCC Red at
3359-61.

82 cableLabs, for exarrple, entered into agreements with the Advanced
Television Test Center, the Advisory carmi.ttee, and the FCC, whereby CableLabs
and the Test Center would serve as fora for testing of the proponent ATV
systems. .s=~ .1nfa section IX.A; PSWP5 1992 Study at 9 (possible that
inauguration of ATV cable service in sane major metropolitan areas will take
place shortly after selection of ATV standard and when display units are available) .

83 MSTV Reconsideration at 13-14; NAB Reconsideration at 6, 20;
Diversified. Reconsideration at 6. MSTV believes that if broadcasters drive
receiver penetration, they will produce substantial external benefits for the
equipnent and programning sectors of the econany, but will not be able to
share in these benefits. We believe, however, that the successful developnent
of ATV is likely to require synergy am:>ng these various sectors. As we stated
previously, the availability of ATV programning to the public is likely to be
a major factor driving ATV receiver penetration. unless broadcast stations
are transmitting ATV programs, such programning is unlikely to be available in

.sufficient quantity to stimulate receiver sales. ErA/ATV Conrnittee.
illustrates this point with the exarrple of color television developnent, where
receiver sales were very low until color programning becane more available on
an extensive basis. ErA/ATV Conrnittee Corrments at 4 n.7.

84 second Report/Further Notice, 7 FCC Red at 3348.

85 MSTV Reconsideration at 14; MS'IV Reply at 14.

86 NAB Reconsideration at 8, 9.
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scale we apply to construction deadlines will al~O do that. 87 OUr existing
roles require that a broadcast station applicant show that it has reasonable
assurance of camdtted~ of funds to construct and operat~ a broadcast
facility for three roonths. To require less, as sane suggest, 9· would peImit
the award of a· construction penni.t to a broadcaster without reasonable
assurance of its being able to fund the construction. This wOUld increase the
probability that awlicants would "tie up" AT'\! spectnn for thethree-year
construction period without ever obtaining the f1mds needed to build· the
facility. This is cootrary to one of the reasons we are restricting initial
eligibility to existing broadcasters in the first place --.i..&.a., their ability
to iIrplement AT'\! swiftly. we similarly decline to m:xiify our adherence to
existing rules which do not pe§f-t an extensi~ of a construction pexmit for
inability to obtain financing, as sane ask. 1 As salvatierra suggests,
relaxation of this~licy would jeopardize our goal of pronpt inplenentation
of A'IV facilities.

27. we also do not adopt a staggered. awroach to initial A'IV
inplementation, with ~arge markets inplementing first and small markets last,
as sate parties ask. 9 we recognize that many small market stations produce
less revenue than many large market stations, and consequently may find it
more difficult to finance a transition to AN. We believe that our extension
of the awlication period and our "sliding scale" approach to construction

87 NAB expresses concem about broadcasters' ability to apply early
under a first-cooe, first-served assignnant process without a more relaxed
financial qualification requiremant. 1MB Reconsideration at 8, 9. As stated
~, note 55, we are deferring questions regarding the interrelationship of
the application period with the assignment process until we adopt an
assignment methodology. .s=~ section IV.A.

88 Harrison CountY Brogdc.asting Co., 6 FCC Red 5819, 5821 (Rev. Bd.
1991) ; FCC Form 301, Instructions, section III.

89 NAB Reconsideration at 8-9; Gil eatments at 2, 5. .s= aJ.aQ NASA
Reconsideration Carments at 2-5 (arguing for both three year awlication
period and relaxed financial requirement) .

90 Second P§port!Furt.her Notice, 7 FCC Red at 3348.

91. NAB Reconsideration at 5, 26 n.39 (asking for extension policy that
would permit a dem:mstration of financial incapability of constIUCting

. according to schedule, but of a scheduled capability by a date certain);
Brechner eatments at 4-5, 6 (relief for financial hardship necessary for small
market stations). .see AlsQ GHI Reconsideration ccmnents at 2-3.

92 Salvatierra carmants at 5-6.

93 .s=, JiWla., NAB Reconsideration at 27-29; Freedan Reconsideration
carments at 5-6; M>rgan M.lIphy Reconsideration eatm=nts at 3; NASA
Reconsideration C<:mnents at 4. ~ generally MSTV Reconsideration at 13.
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periods should provide such stations adequate reiief. 94 Should it awear,
contrary to our expectations, that these time periods are insutficient, we
have a mechanism in place to adjust them prior to the onset of inplenentation,
and again at our projected midpoint. we also reiterate that failure to meet
these deadlines forecloses initial eligibility only. A station will be free
to petition for an available allotment' or awly ona non-priority basis for
any such channel allotments which are added at any time. M:>reover, we do not
believe that staggering by market size, as sane camenters propose, would
necessarily achieve the desired result. Even in the smallest markets,
industry figures show that the most profitable group of stations, which
accounted for one quarter of all stations, made an average of $923,495 in pre­
tax profits in 1990. In contrast, even ~ the top ten markets, the bottan
quarter ~ations lost m::mey on average. 9 For this reason, a staggered
awroach would not necessarily target the correct stations, might cause
adninistrative delays and ultimately could i.npede the activation of ATV
service.

B. Nonccmnercial Stations: Reconsideration/Further Notice

28. Public Television states that nonccmnercial entities require
substantial periods 9f time to arrange financing of the magnitude required for
the AN transition. 9 we recognize that nonccmnercial licensees, unlike
carrrercial television entities, rely on government awropriations at the state
and federal levels, on foundation grants, and on corporate and viewer
donations. Given this fact, and in light of the unique role nonccmnereial
stations play in our television broadcasting system, we invite carment on

94 These modifications should make possible additional econanies of
scale and permit group owners m::>re flexibility to construct their stations at
different times within the operative deadlines, results similar to those which
sane Parties argue staggering would afford. ~,~, NAB Reconsideration at
11-12. we observe that the changes we adopt pennit group owners to decide for
themselves the chronology for station inplementation in their group, as
opposed to setting mandatory deadlines under a staggered. awroach.

95 NAB/BCEM Television Financial Report at 1, 16 (1991). NAB tacitly
acknowledges this when it argues that even if we set an early deadline for the
largest markets only, we would still need to provide relief for small,
f:i:nancially less capable stations in the largest markets. NAB Reconsideration
at 29 n.42.

96 NAB Reconsideration at 28-29 <stagger awlication/construction with
.largest markets beginning first); Diversified Reconsideration at 2, ·4-5
(stagger initial filing deadlines based on. market size, with construction
periods staggered in reverse order of filing) .

97 Public Television argues for deferral of the issue of awlication
deadlines for nonccmnercial stations or, alternatively, for an awlication
period greater than the two years adopted in the second ReportlFurther Notice
or, alternatively, for a relaxed financial qualification requirement. Public
Television Reconsideration at 3, 13-15.
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whether sane additional measure of relief or further actions should be taken
on their behalf to facilitate their entry into AN.

29. While we decline to defer setting an application deadline for
noncarmercial stations until the time that we wvisit our cut-over date for
AN conversion, as Public Television SUggests, 98 we will consider whether
special measures should be taken in consideration of the unique circumstances
which nonccmrercial stations face. A variety of alternatives, ranging fran9~
special application period to relaxed financial requirements, are possible.
This latter proposal would eliminate the pressure which nonccmrercial stations
may face in obtaining furxling within our application period. However, under
this approach, if a noncarmercial station ultimately fails to obtain the
funding necessary to construct, its AN chamel would remain unused and
unavailable to other qualified nonccmnercial applicants until the construction
period expires. we might also intensify our coordination with funding
agencies such as the National Telecarmunications and Information
Administration (NTIA). This might enable us to stagger nonccmrercial
application deadlines so as to hannonize them with available funding. On the
other hand, we question the feasibility of establishing such coordination with
all possible funding sources. Such an approach would also acki to the
adrninistrative burden of inplerrenting ATV. we also observe that the
modifications we make to our application and. construction deadlines herein, as
well as the establishment of a reserve, discussed belOWi should provide at
least sane of the relief which Public Television seeks. 00 we seek cannent on
the advisability of the above alternatives, and. on any others that interested
Parties may propose.

c. Other Issues

1. Assigrurent of call Signs: Further Notice

30. After the adootion of a Table of Allotments, we will assign over
1880 new AN channels .101 M:>st of these assignments will be to existing
broadcasters. These AN channels will require sane form of station

98 Public Television Reconsideration at 16-17.

99 Public Television Reconsideration at 3-4, 9, 12, 17. Public
Television argues that nonccmnercial stations would be Particularly
constrained if a first-cane, first-served assignment approach were adopted.
Public Television Reconsideration at 26. As stated~ section IV.A,
however, we defer adoption of an assigrurent methodology until we have decided

.on an allotment approach.

100 Moreover, our periodic reviews of the application/construction
deadlines should enable us to take account of any conditions which our
presunptive schedule does not adequately ack1ress.

101 There are approximately 14, 000 possible call signs currently
available. Presently, we assign call signs on a first-cane, first-served
basis after a construction permit is awarded. 47 C.F.R. § 73.3550(h).
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